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Conservation or Preservation Restrictions
Modification by Express Provision or Cy Pres

Land trusts and other entities (collectively "land trusts") often hold title or rights to
conservation or preservation restrictions on properties. Connecticut law considers a
conservation or preservation restriction acquired or transferred by gift as analogous
to a charitable trust and subject to charitable trust principles.' In accordance with
his duty to protect charitable interests, the Attorney General is a necessary party to
judicial actions involving charitable property. In addition, Conn. Gen. Stat. § 47-
42¢ provides that the Attorney General has discretionary authority to enforce the
public interest in conservation and preservation restrictions as such interests are
defined by Conn. Gen. Stat. § 47-42a. See Copy of Conn. Gen. Stat. §§ 47-42a —
47-42c¢ attached.

While perpetual in nature, even well drafted conservation and preservation
restrictions may require modification at some point, for example, to clarify terms,
add land, improve enforceability, resolve disputes, or address unanticipated land
uses. Absent an express provision in the document creating the conservation or
preservation restriction that permits the proposed modification, modifications
should be proposed only when there has been a change in circumstances
unanticipated by the grantor or the land trust at the time the conservation or
preservation restriction was created.

Generally, conservation and preservation restrictions cannot be modified unless an
express provision in the deed or other document creating the restriction permits
modification. In the absence of such an express provision, a land trust, in
consultation with the Attorney General's Office, can seek modification from a
court under the principles of the cy pres doctrine.

To invoke the doctrine of cy pres, a court must first find that, due to changed
circumstances, it has become impossible or impracticable to continue or to enforce
the conservation or preservation restriction in the manner intended by the grantor.
Second, the court must approve a new provision that as nearly as possible
preserves the grantor's original intent in accordance with originally intended
conservation values. The court may evaluate and find that a proposal offered by
the petitioner meets that standard, or the court may fashion an alternate proposal
that it finds more nearly preserves the original conservation values.

' Carl J. Herzog Foundation, Inc. v. University of Bridgeport, 243 Conn. 1 (1997).



The samples and procedures provided in this package are drawn from court-
approved modifications that were unopposed, consistent with originally intended
conservation values, and drafted in collaboration with the Attorney General's

Office.

The Attorney General's Office encourages land trusts and other parties with
questions or concerns about modifications to conservation or preservation
restrictions to consult with us. We can be contacted at (860) 808-5020.

Procedure for Undisputed Matters
Timeline

e Submit proposal to AGO for review (allow 4-6 weeks)

e Land Trust/Title/Easement Holder Files Complaint for Cy Pres naming AG
as Defendant

e File Joint Statement of Facts and Affidavits in Support of

e File Proposed Order and Finding of Facts with Court

¢ AGO files Answer to Complaint

e AGO files Memo in Support of Proposed Order and Findings of Fact

e Close Pleadings

e Hearing

The Attorney General cannot provide legal or tax advice to private parties or
warrant that a proposed amendment will satisfy (or not be in violation of) the
requirements under federal tax law. Holders should consult with competent legal
counsel regarding the federal tax law ramifications of a proposed amendment,
including possible loss of tax-exempt status or status as an eligible donee of tax-

deductible conservation easements.






RETURN DATE: NOVEMBER 10, 2015 SUPERIOR COURT

MIDDLEBURY LAND TRUST, INC.
J.D. DISTRICT OF WATERBURY

VS,

)
)
)
)
)
) AT WATERBURY
)

)

KIMBERLY A. GILBERT OCTOBER 21, 2015

CY PRES APPLICATION TO AMEND CONSERVATION EASEMENT

COUNT ONE (Cy Pres)

1. The Defendant, Kimberly A. Gilbert, ("Gilbert") is the owner of the real property
located at 931 Middlebury Road, Middlebury, Connecticut ("the Property") by virtue of a deed
dated October 16, 2008 and recorded in the Middlebury Land records at Volume 242, Page 594.
A true and accurate copy of that deed is set forth in Exhibit 1. (A copy of Exhibit 1 is hereby
made reference to and incorporated herein and will be served upon the appearing defendants in
accordance with Connecticut Practice Book § 10-29; additionally, Exhibit 1 has been delivered to
and filed with the court.)

2. Plaintiff, the Middlebury Land Trust, Inc., ("the MLT") is a Connecticut

non-stock corporation located in Middlebury, Connecticut dedicated to the preservation of open

space in and around Middlebury.



3. On October 23, 1999, Richard D. Gilbert, conveyed to the MLT by Grant of
Conservation Easement and Restrictions a conservation easement on the Property as that term is
defined under Connecticut General Statutes §47-42a, et seq. (the "Conservation Restriction") and
is recorded in Volume 164, page 315 of the Middlebury Land Records. A true and accurate copy
of that deed is set forth in Exhibit 2. (A copy of Exhibit 2 is hereby made reference to and
incorporated herein and will be served upon the appearing defendants in accordance with
Connecticut Practice Book § 10-29; additionally, Exhibit 2 has been delivered to and filed with

the court.)

4, The Property consists of a total of 9.9 acres, located in New Haven County, of
which only 3.78 acres is not subject to the Conservation Restriction.

5. The Conservation Restriction is divided into two parts by a driveway, designated
"Restriction A" containing 5.14 acres, which is North of the driveway on the Property, and
"Restriction B" containing 0 .98 acres, which is South of the driveway, together totaling 6.12
acres. A true and accurate copy of a map entitled "Gilbert Encroachment, Middlebury Land
Trust" dated April 14, 2015, depicting the Conservation Restriction is set forth in
Exhibit 3. (A copy of Exhibit 3 is hereby made reference to and incorporated herein and will be
served upon the appearing defendants in accordance with Connecticut Practice Book § 10-29;

additionally, Exhibit 3 has been delivered to and filed with the court.)



6. In December 2000, Richard D. Gilbert conveyed a 1.89 acre building lot on the
West side of the Property to the MLT in fee simple. A true and accurate copy of that deed is set
forth in Exhibit 4, and the lot is shown on Exhibit 3. (A copy of Exhibit 4 is hereby made
reference to and incorporated herein and will be served upon the appearing defendants in
accordance with Connecticut Practice Book § 10-29; additionally, Exhibit 4 has been delivered to
and filed with the court,) This lot runs the full length of the Property's western boundary, and is
not connected to any other property or easements belonging to the Land Trust.

7. On October 16, 2008, Richard D. Gilbert conveyed the property, subject to the
Conservation Restriction, to his wife, the Defendant in this action, by a quit claim deed recorded
in Volume 242, Page 594 of the Middlebury Land Records. (See Exhibit 1)

8. Without the permission or knowledge of the MLT and without other legal
authorization, the Defendant's builder erroneously located and constructed a large portion of a
new garage on the land within Restriction B of the MLT Conservation Restriction in violation of
the terms of the Conservation Restriction.

9. Upon discovery of the encroachment of the Conservation Restriction, the MLT
notified Defendant of this violation of the Conservation Restriction. Subsequently, a survey by
Michael J. Riordan, Licenéed Land Surveyor, entitled: "Limited Property Survey, Showing

Revised Conservation Easement on the property of Kimberly A. Gilbert, #931 Middlebury Road,



Middlebury, Connecticut", dated March 27, 2013, revised March 26, 2015 and April 20, 2015
(the "Riordan Map") confirmed the enc;oachment and sets forth its dimensions. A true and
accurate copy of the Riordan Map is set forth in Exhibit 5. (A copy of Exhibit 5 is hereby made
reference to and incorporated herein and will be served upon the appearing defendants in
accordance with Connecticut Practice Book § 10-29; additionally, Exhibit 5 has been delivered to
and filed with the court.)

10, As aresult of the encroachment, it has become impractical to continue the

Conservation Restriction at the location of the garage, the area being difficult to restore to its

pre-encroachment condition.

11. Negotiations between the MLT and Gilbert to resolve the encroachment in a
mutually satisfactory manner and in a manner consistent with the intent and conservation values
of the original Conservation Restriction have resulted in a plan to amend the Conservation
Restriction simultaneously with a release of a portion of the Conservation Restriction which will
enhance the conservation value of the Conservation Restriction. A copy of the proposed plan
entitled "Addition To and Amendment of Conservation Easement Deed" is set forth in Exhibit 6.
(A copy of Exhibit 6 is hereby made reference to and incorporated herein and will be served upon

the appearing defendants in accordance with Connecticut Practice Book § 10-29; additionally,

Exhibit 6 has been delivered to and filed with the court.)



12. In summary terms, the parties agreed and request the court in equity to order an
amendment to the Conservation Restriction adding a 30 foot wide strip of land running between
Conservation Restriction B and the land owned in fee by the MLT on the west side of the
Propefty. This new area contains 6,199 square feet, or 0.1423 acres more or less. In exchange for
this addition to the Conservation Restriction the MLT requests the court to remove from
Conservation Restriction B a 1,709 square foot triangle, or 0.0392 acres more or less, which
would leave the garage completely outside of Conservation Restriction B and result in a net gain
of conserved land.

13. The proposed amendment is consistent with the original intent of the
conservation easement and provides a net benefit to the public trust in the conservation values

protected by the Conservation Restriction in the following ways:

It will add to the value of the conservation goals of the MLT by connecting its

a.
existing 6.12 acre Conservation Restriction with the MLT fee ownership to the
west of the Property which connection will create a new wildlife corridor,

b. The new corridor will enable compliance inspection of both MLT parcels by
walking inspection at the rear of the Property, something which is not currently
available,

c The net addition to the Conservation Restriction (after deduction of the 1709



square feet) will be 4,490 square feet or 0.1031 acres more or less. This swap of
acreage with actual dimensions is depicted on the Riordan Map. Thus the total
area of the Conservation Restriction on the Property will be 6.2231 acres, leaving
only 3.6769 acres, which includes a small pond, unrestricted.

d. The proposed addition will create a contiguous area of conserved land including
the MLT's 1.89 acre lot on the West side of the Property, thereby increasing the
total protected open space in this location to 8.1131 acres.

14.  The plan for the proioosed simultaneous release and amendment of the
Conservation Restriction has been submitted to the Office of the Connecticut Attorney General,
Charitable Trust Division, and has been found to be acceptable in that the plan will result in a net
benefit to the public trust and will not result in a private inurement or impermissible private
benefit as those terms are defined for federal tax law purposes. A true and accurate copy of
correspondence from the Office of the Attorney General confirming this is set forth in Exhibit 7.
(A copy of Exhibit 7 is hereby made reference to and incorporated herein and will be served upon
the appearing defendants in accordance with Connecticut Practice Book § 10-29; additionally,

Exhibit 7 has been delivered to and filed with the court,)

15. A copy of this Complaint has been served upon the Attorney General for the State

of Connecticut by certified mail.



PLAINTIFF,
MIDDLEBURY LAND TRUST, INC.

g

‘Curtis V. Titus, Esﬁ.
Tinley, Renchan & Dost, LLP
60 North Main Street, 2nd Floor
Waterbury, CT 06702

Tel. No. (203) 596-9030

Fax No. (203) 596-9036

Juris No.063754

VERIFICATION UNDER OATH

I, W. Scott Peterson, President of the Middlebury Land Trust, Inc., hereby verify that I
have personal knowledge of the facts alleged in this complaint and that they are true and

accurate.

QQ—L;'CAJ.&\J [

The above, W. Scott Peterson, personally appeared and was sworn before me, this %Oth
day of Qoctober, 2015 and acknowledged the execution of this document to be his free act and

deed, duly authorized by said corporation.

Sl

Commissioner of the Superior Court/

Netary-Pablic




RETURN DATE: NOVEMBER 10, 2015 ) SUPERIOR COURT
)
MIDDLEBURY LAND TRUST, INC. )
) I.D. DISTRICT OF WATERBURY
)
vs. )
) AT WATERBURY
)
KIMBERLY A. GILBERT ) OCTOBER 21, 2015

The Plaintiff in the above captioned matter claims the following:

1. A declaratory judgment under the doctrine of cy pres that the Conservation
Restriction at issue in this action be amended, partially released and reconfirmed in accordance
with the land swap depicted in the Reardon Map and the Addition to and Amendment of

Conservation Easement Deed.

2. The reasonable attorneys' fees and costs of this action pursuant to Conn.Gen.Stat,

§22a-18(c) and §52-560a.

3. Any other relief which the court in its equitable discretion deems proper.



PLAINTIFF,
MIDDLEBURY LAND TRUST, INC.

By /ﬁm_ﬂ

Curtis V. Titus, Esq.

Tinley, Renehan & Dost, LLP
60 North Main Street, 2nd Floor
Waterbury, CT 06702

Tel. No. (203) 596-9030

Fax No. (203) 596-9036

Juris No. 063754




RETURN DATE: NOVEMBER 10, 2015 SUPERIOR COURT

MIDDLEBURY LAND TRUST, INC.
J.D. DISTRICT OF WATERBURY

VS,

)
)
)
)
|
) AT WATERBURY
)

)

KIMBERLY A. GILBERT OCTOBER 21, 2015

STATEMENT OF AMOUNT IN DEMAND

The Plaintiff through its Complaint claims equitable relief in the form of a declaratory

judgment without damages exclusive of attorneys' fees, interest and costs.

PLAINTIEF,
MIDDLEBURY LAND TRUST, INC.

Curtis V. Titus, Esq.
Tinley, Renehan & Dost, LLP
60 North Main Street, 2nd Floor
Waterbury, CT 06702
Tel. No. (203) 596-9030
Fax No, (203) 596-9036
Juris No. 063754
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DOCKET NO. UWY-CV-15-6028894-S

MIDDLEBURY LAND TRUST, INC,, : SUPERIOR COURT
Middlebury, Connecticut, :
Plaintiff, J1.D. DISTRICT OF
WATERBURY
v, :
: AT WATERBURY
KIMBERLY A. GILBERT, Middlebury, :
Connecticuf and the State of Connecticut, Office
of the Connecticut Attorney General, Charitable
Trust Division, Hartford, Connecticut, O
DECEMBER >, 2015

Defendants.

STATEMENT OF FACTS
The Plaintiff, Middlebury Land Trust, and the Defendants, do not dispute that the

following facts are true and accurate, and do not dispute that said facts confirm all allegations in
the Cy Pres Application to Amend Conservation Easement in this matter:

1. Defendant Kimberly A. Gilbert is the owner of the real property located at 931
Middlebury Road, Middlebury, Connecticut (“the Property") by virtue of a deed dated October
16, 2008 and recorded in the Middlebury Land records at Volume 242, Page 594, Exhibit 1.

2 Plaintiff Middlebury Land Trust, Inc., ("the MLT") is a Connecticut non-stock
corporation located in Middlebury, Connecticut dedicated to the preservation of open space in
and around Middlebury. See Affidavit of W. Scott Peterson President of Middlebury Land Trust

("Peterson Affidavit”) § 2.
3. On October 23, 1999, Richard D. Gilbert, conveyed to the MLT by Grant of
Conservation Easement and Restrictions a conservation easement on the Property as that term is

defined under Connecticut General Statutes §47-42a, et seq. (the "Conservation Resiriction") and
is recorded in Volume 164, Page 315 of the Middlebury Land Records. Exhibit 2,

4. The Property consists of a total of 9.9 acres, located in New Haven County, of
which only 3.78 acres is not subject to the Conservation Restriction, Peterson Affidavit 7.
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5. The Conservation Restriction is divided into two parts by a driveway, designated
"Restriction A" containing 5.14 acres, which is North of the driveway on the Property, and
"Restriction B" containing 0 .98 acres, which is South of the driveway, together totaling 6.12

Acres, Exhibit 3.

6. In December 2000, Richard D. Gilbert conveyed a 1.89 acre building lot on the

West side of the Property to the MLT in fee simple by deed dated and recorded in Volume 169,
Page 1034 of the Middlebury Land Records. This lot runs the full length of the Property's western
boundary, and is not connected to any other property or easements belonging to the MLT,

Exhibit 4,

7. On October 16, 2008, Richard D. Gilbert conveyed the property, subject to the
Conservation Restriction, to his wife, Kimberly Gilbert, the Defendant in this action, by a quit
claim deed recorded in Volume 242, Page 594 of the Middlebury Land Records, Exhibit 1.

8. Without the permission or knowledge of the MLT and without other legal
authorization, the Defendant's builder erroneously located and constructed a large portion of a
new garage on the land within Restriction B of the MLT Conservation Restriction in violation of

the terms of the Conservation Restriction. Peterson Affidavit 9.

9. Upon discovery of the encroachment of the Conservation Restriction, the MLT

notified Defendant of this violation of the Conservation Restriction. Subsequently, a survey by
Michael J. Riordan, Licensed Land Surveyor, entitled: "Limited Property Survey, Showing
Revised Conservation Easement on the property of Kimberly A, Gilbert, #931 Middlebury Road,
Middlebury, Connecticut”, dated Match 27, 2013, revised March 26, 2015 and April 20, 2015
(the "Riordan Map"), confirmed the encroachment and set forth its dimensions. Peterson

Affidavit § 9; Bxhibit 5.

10.  As a result of the encroachment, it has become impractical to continue the
Conservation Restriction at the location of the garage, the area being difficult to restore to its

pre-encroachment condition. Peterson Affidavit § 12.

11.  Negotiations between the plaintiff, MLT, and the defendant, Kimberly A. Gilbert, to
resolve the encroachment in a mutually satisfactory manner and in a manner consistent with the
intent and conservation values of the original Conservation Restriction resulted in an agreement
and plan to amend the Conservation Restriction simultaneously with a release of a portion of the
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Conservation Restriction which will enhance the conservation value of the Conservation
Restriction. Peterson Affidavit § 13; Exhibit 6.

12.  The parties have agreed to amend the Conservation Restriction adding a 30 foot wide
strip of land running between Conservation Restriction B and the land owned in fee by the MLT
on the west side of the Property, containing 6,199 square feet, or 0.1423 acres more or less. In
exchange for this addition to the Conservation Restriction the MLT requests this Court to remove
from Conservation Restriction B a 1,709 square foot triangle, or 0.0392 acres more or less, which
would leave the garage completely outside of Conservation Restriction B and result in a net gain

of conserved land, Peterson Affidavit § 14.

13, The proposed amendment is consistent with the original intent of the conservation
easement and provides a net benefit to the public trust in the conservation values
protected by the Conservation Restriction in the following ways:

It will add to the value of the conservation goals of the MLT by connecting its
existing 6.12 acre Conservation Restriction with the MLT fee ownership to the
west of the Property which connection will create a new wildlife corridor. Peterson

Affidavit § 15a.

a.

b, The new corridor will enable compliance inspection of both MLT parcels by
walking inspection at the rear of the Property, something which is not currently

available. Peterson Affidavit § 15b.

The net addition to the Conservation Restriction (after deduction of the 1709

square feet) will be 4,490 square feet or 0.1031 acres more or less. This swap of
acreage with actual dimensions is depicted on the Riordan Map. Thus the total

area of the Conservation Restriction on the Property will be 6.2231 acres, leaving
only 3.6769 acres, which includes a small pond, unrestricted, Peterson Affidavit § 15c¢.

d. The proposed addition will create a contiguous area of conserved land including
the MLT's 1.89 acre lot on the West side of the Property, thereby increasing the
total protected open space in this location to 8.1131 acres. Peterson Affidavit§ 15d.

Dated this day of December, 2015,
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Plaintiff,
Middlebury Land Trust, Inc.

LR T
By :

Curtis V. Titus, fsq.

Tinley, Renehan & Dost, LLP
60 North Main Street, 2nd Floor
Waterbury, CT 06702

Tel. No. (203) 596-5030

Juris No.063754

Defendant,
George Jepsen
Attorney General

By 429604
Caitlin Calder
Office of the Attorney General
55 Elm Street
Hartford, CT 06106
Tel. No. (860) 808-5318
Juris No. 429604

M%@

Kimbirly A Gilbert

W/
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed, first class postage prepaid, on
this £/ ™ day of December, 2013, to:

Curtis V. Titus, Esq.

Tinley, Renehan & Dost, LLP
60 North Main Street, 2nd Floor
Waterbury, CT 06702

Kimberly Gilbert
931 Middlebury Road TN
Middlebury, CT 06762 /

A
Caitlin Caldef, Esq.
Commissioner of the Superior Cort
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DOCKET NO. UWY-CV-15-6028894-S

MIDDLEBURY LAND TRUST, INC,, : SUPERIOR COURT
Middlebury, Connecticut, :
Plaintiff, : I.D. DISTRICT OF
: WATERBURY
V.
AT WATERBURY

KIMBERLY A. GILBERT, Middlebury,
Connecticut and the State of Connecticut, Office
of the Connecticut Attorney General, Charitable

Trust Division, Hartford, Connecticut, :
Defendants. : DECEMBER 9, 2015

MEMORANDUM OF LAW
IN SUPPORT OF APPLICATION TO DEVIATE
FROM TERMS OF CHARITABLE TRUST

George Jepsen, Attorney General of the State of Connecticut, submits this Memorandum

of Law in support of Plaintiff Middlebury Land Trust's Cy Pres Application to Amend
Conservation Easement seeking application of the doctrine of ¢y pres to the conservation

easement as recorded in Volume 164, page 315 of the Middlebury Land Records. The Attorney
General is a necessary party in this matter pursuant to his directive under Conn. Gen. Stat. § 3-

125 to "represent the public interest in the protection of any gifts, legacies or devises intended for

public or charitable purposes" See Copp V. Barnum, 160 Conn. 557, 558 (1970); Lockwood v.
Killian, 172 Conn, 496, 505 (1977), and court proceedings seeking modification of a
conservation or preservation restriction. See Connecticut General Statutes § 47-42c. "The
attorney general's authority pursuant to § 47-42c is analogous to his authority pursuant to Conn.

Gen. Stat. § 3-125." Lyme Land Conservation Trust v. Platner, 2013 WL 3625348 (Conn. Super)

(2013).



The undisputed facts are fully set forth in the Statement of Facts, corresponding exhibits,
and the Affidavit of W. Scott Peterson President of Middlebury Land Trust, all of which have
been submitted to the Court with this Memorandum of Law.

As set forth in the Application, on October 23, 1999, Richard D. Gilbert conveyed to the
Middlebury Land Trust (hereinafter "MLT") a conservation easement on the property located at
931 Middlebury Road, Middlebury, Connecticut and recorded in Volume 164, page 315 of the
Middlebury Land Records consisting of 6.12 acres. In December 2000, Richard D. Gilbert
conveyed a 1.89 acre building lot on the west side of the property to the MLT in fee simple. Both
conveyances were subject to a conservation restriction prohibiting the construction of buildings
or other structures. On October 16, 2008, Richard D. Gilbert conveyed both lots, subject to the
conservation easements, to his wife, Kimberly Gilbert, Defendant in this action, by a quit claim
deed recorded in Volume 242, Page 594 of the Middlebury Land Records.

Subsequent to the conveyance, Kimberly Gilbert's builder, without permission or
knowledge of the MLT and without other legal authorization, constructed a large portion of a
new garage on the land subject to the MLT Conservation Restriction in violation of the terms of
the Conservation Easement. As a result of the encroachment, it has become impractical to
continue the Conservation Restriction at the location of the garage, the area being too difficult to
restore to pre-encroachment conditions.

In an effort to resolve the encroachment in a mutually satisfactory manner and in a
manner consistent with the intent and conservation values of the original Conservation
Restriction, MLT and Kimberly Gilbert seek to amend the Conservation Restriction and propose
a plan to simultaneously release a portion of the restricted land on which the garage currently sits

(0.0392 acres) and add a 30 foot wide strip of land (0.1423 acres) on the west side of the



property. The result is a net gain to the MLT of approximately 0.1031 acres creating a
contiguous area of conserved land and the 30 foot strip of property would connect two of MLT's
existing conserved properties as well as a wildlife corridor and enabling walking compliance
inspection by MLT of both parcels, something that is not currently available.

In light of the impracticality of restoring the land to its pre-encroachment condition, MLT
seeks application of the doctrine of cy pres to amend the Conservation Easement,

For the reasons set forth within, the Attorney General does not object to MLT's
application to amend the terms of the Conservation Easement as it provides a net gain of land to
MLT and a net benefit to the trust in the conservation values protected by the restriction.

Doctrine of Approximation (Cy Pres)

“If property is given in trust to be applied to a particular charitable purpose, and it is or
becomes impossible or impracticable or illegal to carry out the particular purpose, and if the
settlor manifested a more general intention to devote the property to charitable purposes, the trust
will not fail ...”* Shannon v. Eno, 120 Conn, 77,78 (1935), (The Supreme Court stated that
Connecticut follows the Restatement (Second) of Trusts §399 in determining when the donor’s
specific intent can no longer be implemented). In Connecticut, the courts have held that the
application of the equitable Doctrine of Approximation “arises out of and is limited by the
necessities of the particular case, and it exists only when and in so far as the specific method

adopted by the testator for carrying his general intent into effect can no longer be executed."

Newton v. Healy Attorney General, 100 Conn. 5, 10-11, (1923), citing Keene v. Eastman, 75 N.

H. 191, 72 Atl. 213; Philadelphia v. Girards Heirs, 45 Pa. 9, 84 Am, Dec. 470; Allen v. Trustees

of Nasson Institute, 107 Me. 120, 77 Atl. 638; 5 Ruling Case Law, 365; In re Weir Hospital

(1910) 2 Ch. 124; 14 L.R. A. (N. 8.) 59-65. This doctrine is applicable to all grants for



conservation or preservation, whether by gift or for consideration. Conn. Gen. Stat. §§ 47-42¢;

52-560; 47-2; Carl J. Herzog Foundation v. University of Bridgeport, 243 Conn. 1, 5-6 (1997).

In an approximation case, the purpose and goal of the court is to "discover the intent of the
testator as expressed in the instrument read in light of circumstances surrounding [him] at the
time it was made, and to give effect to that intent if expressed, and not contrary to some principle

of law." Frederick v. Alling, 118 Conn, 602, 605 (1934).

Impracticality Due to Changed Conditions

The grantor, Richard D. Gilbert, conveyed the properties to MLT in perpetuity for "the
purposes of preserving the land and wetland areas in their natural scenic and open condition in
order to conserve and protect animal, plant and bird population thereon and to prevent the use
and development of the Premises for any manner which would conflict with the foregoing . . ."
and to ensure that the properties "remain in [their] natural, scenic and unspoiled condition.”
Grantor further directed that "no buildings or other structures shall be erected or maintained" nor
any "other improvements" made on the properties, Mr. Gilbert's intentions are expressed
unambiguously; his property would be protected for conservation purposes in perpetuity. By
conveying his property to MLT, subject to conservation restrictions, it is clear that Mr, Gilbert's
manifested a general charitable intent to protect and conserve his land in perpetuity.

However, without the permission or knowledge of the MLT and without other legal
authorization, the Defendant Kimberly Gilbert's builder erroneously located and constructed a
large portion of a new garage on the land within MLT's conservation restriction, in direct
violation of the terms of the restriction. MLT maintains that as a result of the encroachment, it
has become impractical to continue the conservation restriction at the location of the garage, the

area being difficult to restore to its pre-encroachment condition. As the preeminent Professors



Scott and Fratcher noted in their famous treatise on trusts, "[i]t is difficult, of course, to draw any
exact line between situations where it would be impracticable to carry out the specific directions
of the testator and situations where it would merely be undesirable to do so. The distinction is
one of degree rather than one of kind," Austin Wakeman Scott & William Franklin Fratcher, The
Law Of Trusts, § 399.4, at 530 (4th ed. 1989).

Precluded from restoring the property to its pre-encroachment condition, MLT
endeavored to ascertain from the terms of the easement a proposed substitute plan for the use of
the property for a charitable purpose "as near as possible" to that specified by the donor. See G.

B. Bogert & G. T. Bogert, The Law of Trusts and Trustees § 442, at 208; id. §431, at 95 (noting

that the words “cy pres” are Norman French for “as near,” and the phrase, when expanded to its
full implication, was “cy pres comme possible,” which meant “as near as possible”).

To this end, the parties propose amending the conservation restriction by adding a 30 foot
wide strip of land running between the conserved property at issue and the land owned in fee by
the MLT on the west side of the Property, containing 6,199 square feet, or approximately 0.1423
acres. In exchange for this addition to the conservation restriction the MLT proposes removing
from the conserved property at issue a 1,709 square foot triangle, or approximately 0.0392 acres,
which would leave the garage completely outside of the conserved property at issue and result in
a net gain of conserved land.

In addition to adding value to the conserved goals of MLT by connecting the conserved
properties, better enabling MLT staff to ensure compliance with conservation restrictions of both
properties, and providing a net addition of land to the conservation easement, the proposal is
consistent with the conservation purposes and intent of the original restriction, Furthermore,

MLT states that their counsel has spoken to grantor, Richard D. Gilbert, who is in full accord and



agreement and he believes the proposed land swap is fully consistent with his intended

conservation purpose.

Conclusion

The proposed amendment to the conservation easement appears consistent with the
purposes of the conservation easement and fulfills the fiduciary MLT's obligation to the grantor
of the casement. Therefore, the Attorney General respectfully requests that the Court apply the
doctrine of approximation (cy pres) in light of impracticability due to changed circumstances
outlined in this Memorandum and in the Application, to amend the conservation restriction while

simultaneously releasing a portion of the restricted property to be added to existing conserved

property.

Defendant,
George Jepsen
Attorney General

e
T4
By / g L

Caitlin Catdér

Office of the Attorney General
55 Elm Street

Hartford, CT 06106

Tel. No. (860) 808-5020

Juris No. 429604




CERTIFICATION

I hereby certify that a copy of the foregoing was mailed, first class postage prepaid, on
this 9™ day of December, 2015, to:

Curtis V. Titus, Esq.

Tinley, Renehan & Dost, LLP
60 North Main Street, 2nd Floor
Waterbury, CT 06702

Kimberly Gilbert
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DOCKET NO. UWY CV 15-6028894-S

MIDDLEBURY LAND TRUST, INC,, : SUPERIOR COURT
Middlebury, Connecticut, :
Plaintiff, : J.D. DISTRICT OF
: WATERBURY
V.
AT WATERBURY

KIMBERLY A. GILBERT, Middlebury,
Connecticut and the State of Connecticut, Office
of the Connecticut Attorney General, Charitable
Trust Division, Hartford, Connecticut,

Defendants, DECEMBER 9, 2015

Present: Hon, Mark H. Taylor, Judge

JUDGMENT AND ORDER

This action, by Complaint dated October 21, 2015, seeks an order under the Court’s
modification powers in accordance with the equitable principles of approximation (cy pres) that
1) a certain Conservation Restriction be amended, partially released and reconfirmed in
accordance with the land swap depicted in a map known as the Reardon Map and referenced
below; and (2) judgment reconfirming the addition to and amendment of a certain Conservation
Easement Deed as referenced below, as to Kimberly A. Gilbert as the owner of the real property
located at 931 Middlebury Road, Middlebury, Connecticut ("the Property"). The Complaint is
supported by a Statement of Facts with supporting Exhibits, and an Affidavit of W. Scott
Peterson President of Middlebury Land Trust.

Based upon the evidence, the Court hereby makes the following findings of fact and

conclusions of law and renders judgment as follows:

FINDINGS OF FACT

1. Defendant Kimberly A, Gilbert is the owner of the real property located at 931



Middlebury Road, Middlebury, Connecticut ("the Property") by virtue of a deed dated October
16, 2008 and recorded in the Middlebury Land Records at Volume 242, Page 594.

2. Plaintiff Middlebury Land Trust, Inc., ("the MLT") is a Connecticut non-stock
corporation located in Middlebury, Connecticut dedicated to the preservation of open space in
and around Middlebury.

3. The Attorney General has jurisdiction to protect the public’s interest in gifts for a
charitable or public purpose, Conn, Gen. Stat. § 3-125, and to enforce conservations restrictions,
Conn. Gen. Stat. § 47-42¢ (“The Attorney General may bring an action in the Superior Court to
enforce the public interest in [conservation] restrictions.”).

4. "The attorney general's authority pursuant to § 47-42¢ is analogous to his authority

pursuant to Conn, Gen. Stat. § 3-125." Lyme Land Conservation Trust v. Platner, 2013 WL

3625348 (Conn. Super) (2013).

5. On October 23, 1999, Richard D. Gilbert, conveyed to the MLT by Grant of
Conservation Easement and Restrictions a conservation easement on the Property as that term is
defined under Connecticut General Statutes §47-42a, et seq. (the "Conservation Restriction") and
is recorded in Volume 164, Page 315 of the Middlebury Land Records.

6. The Property consists of a total of 9.9 acres, located in New Haven County, of

which only 3.78 acres is not subject to the Conservation Restriction.

7. The Conservation Restriction is divided into two parts by a driveway, designated
"Restriction A" containing 5.14 acres, which is North of the driveway on the Property, and
"Restriction B" containing 0 .98 acres, which is South of the driveway, together totaling 6.12
acres.

8. In December 2000, Richard D. Gilbert conveyed a 1.89 acre building lot on the

West side of the Property to the MLT in fee simple by deed dated and recorded in Volume 169,



Page 1034 of the Middlebury Land Records. This lot runs the full length of the Property's
western boundary, and is not connected to any other property or easements belonging to the

MLT.

9. On October 16, 2008, Richard D. Gilbert conveyed the property, subject to the
Conservation Restriction, to his wife, Kimberly Gilbert, the Defendant in this action, by a quit
claim deed recorded in Volume 242, Page 594 of the Middlebury Land Records.

10. Without the permission or knowledge of the MLT and without other legal

authorization, the Defendant's builder erroneously located and constructed a large portion of a
new garage on the land within Restriction B of the MLT Conservation Restriction in violation of
the terms of the Conservation Restriction,

11.  Upon discovery of the encroachment of the Conservation Restriction, the MLT

notified Defendant of this violation of the Conservation Restriction. Subsequently, a survey by
Michael J, Riordan, Licensed Land Surveyor, entitled: "Limited Prope?ty Survey, Showing
Revised Conservation Easement on the property of Kimberly A. Gilbert, #931 Middlebury Road,
Middlebury, Connecticut", dated March 27, 2013, revised March 26, 2015 and April 20, 2015
(the "Riordan Map"), confirmed the encroachment and set forth its dimensions.

12.  As aresult of the encroachment, it has become impractical to continue the

Conservation Restriction at the location of the garage, the area being difficult to restore to its
pre-encroachment condition.

13.  Negotiations between the plaintiff, MLT, and the defendant, Kimberly A. Gilbert, to
resolve the encroachment in a mutually satisfactory manner and in a manner consistent with the
intent and conservation values of the original Conservation Restriction resulted in an agreement
and plan to amend the Conservation Restriction simultaneously with a release of a portion of the

Conservation Restriction which will enhance the conservation value of the Conservation



Restriction.

14.  The parties have agreed to amend the Conservation Restriction adding a 30 foot wide
strip of land running between Conservation Restriction B and the land owned in fee by the MLT
on the west side of the Property, containing 6,199 square feet, or 0.1423 acres more or less. In
exchange for this addition to the Conservation Restriction the MLT requests this Court to remove
from Conservation Restriction B a 1,709 square foot triangle, or 0.0392 acres more or less,

which would leave the garage completely outside of Conservation Restriction B and result in a

net gain of conserved land.

15, The proposed amendment is consistent with the original intent of the conservation

easement and provides a net benefit to the public trust in the conservation values

protected by the Conservation Restriction in the following ways:

a. 1t will add to the value of the conservation goals of the MLT by connecting its
existing 6.12 acre Conservation Restriction with the MLT fee ownership to the
west of the Property which connection will create a new wildlife corridor.

b. The new corridor will enable compliance inspection of both MLT parcels by
walking inspection at the rear of the Property, something which is not cun‘ently
available,

c. The net addition to the Conservation Restriction (after deduction of the 1709
square feet) will be 4,490 square feet or 0.1031 acres more or less, This swap of
acreage with actual dimensions is depicted on the Riordan Map. Thus the total
area of the Conservation Restriction on the Property will be 6.2231 acres, leaving
only 3.6769 acres, which includes a small pond, unrestricted.

d. The proposed addition will create a contiguous area of conserved land including

the MLT's 1.89 acre lot on the West side of the Property, thereby increasing the



1.

total protected open space in this location to 8,1131 acres.

CONCLUSIONS OF LAW

Connecticut General Statute § 47-42a defines a “conservation restriction” as a limitation,
whether or not stated in the form of a restriction, easement, covenant or condition, in any
deed, will or other instrument executed by or on behalf of the owner of the land describe
therein or in any order of taking such land whose purpose is to retain land or water areas
predominantly in their natural, scenic or open condition or in agricultural, farming,
forest or open space use.

Connecticut's Statute of Charitable Uses, Conn. Gen. Stat. § 47-2 provides that all
“estates granted ... for the relief of the poor ... or for any other public and charitable use,
shall forever remain to the uses to which they were granted, according to the true intent
and meaning of the grantor, and to no other use whatever.”

“Where property is given to a charitable corporation and it is directed by the terms of the
gift to devote the property to a particular one of its purposes, it is under a duty,
enforceable at the suit of the [a]ttorney [g]eneral, to devote the property to that

purpose.” (Emphasis added.) Carl J. Herzog Foundation v. University of Bridgeport, 243

Conn. 1, 6 (1997).

In Herzog, 234 Conn, at 6 at note 2, the Connecticut Supreme Court acknowledged the
broad application of the rules and principles of charitable trusts to gifts to charitable
corporations in its discussion of the attorney general’s standing to enforce the designated
use: “The law governing the enforcement of charitable gifts is derived from the law of

charitable trusts,” citing 4A A. Scott, Trusts (4™ Ed. Fratcher 1989) §348.1; “Ordinarily

the principles and rules applicable to charitable trusts are applicable to [gifts to]

5



charitable corporations,” quoting 2 Restatement (Second) of Trusts, § 348, comment f,

p. 212 (1959); and “in recognition of ‘the never disturbed equitable doctrine that

although gifts to a charitable organization do not create a trust in the technical sense,
where a purpose is stated a trust will be implied, and the disposition enforced by the
attorney general, pursuant to his duty to effectuate the donor’s wishes,’” quoting the

Appellate Division of the New York Supreme Court in Lefkowitz v. Lebensfeld, 68

A.D. 2d 488, 496 (1979). In Blumenthal v. White, 43 Conn. App. 365, 371 (1996), the
Court applied charitable trust principles to a gift of land to a city with instructions that
the land be used as a public park and explaining that, while the conveyance did not
create a trust “in strict sense, it may be so regarded,” and the city held the land as a

“quasi-trustee." See also City of Salem v. Attorney Gen., 183 N.E.2d 859 (Mass. 1962)

(holding that a gift of land to the city to be used “forever as public grounds” established
a trust restricting the use of the land to public park purposes, and the city could not use

three acres of the land for a public school building); Tinkham v. Town of Mattapoisett,

22 Mass. L. Rep. 635 (2007) (applying charitable trust principles to a gift of land to a
town to be used for conservation purposes and describing the gift as having created both
a public trust and a charitable trust); Connecticut General Statute § 45a-514 (all gifts
intended for a public or charitable purpose must be used for purposes intended and no
other purpose).

. Even if the grant of a perpetual conservation easement is not characterized as a technical
“tryst,” it is a restricted charitable gift, and the substantive rules governing the
administration of charitable trusts, including attorney general oversight, should

nonetheless apply. Restatement (Second) Of Trusts § 348.1 cmt £(1959). See also Jesse




Dukeminier et al., Wills, Trusts, and Estates, 485, 493 (7™ ed. 2005) (transfer of legal

title of land to a municipality or charitable organization to be held for the specific
purpose of benefitting the public creates a trust relationship wherein the municipality or
charity holds the land in trust for the benefit of the public and owes fiduciary obligations
to both donor and the public to use the land for the specified purpose.) Restatement

(Second) of Trusts § 348 (1959) (“A charitable trust is a fiduciary relationship with

respect to property arising as a result of a manifestation of an intention to create it, and
subjecting the person by whom the property is held to equitable duties to deal with the

property for a charitable purpose.”); Austin Wakeman Scott & William Franklin Fratcher,

The Law Of Trusts, § 348, at 8 (“The trustees of a charitable trust are under a duty ‘to

deal with the property for a charitable purpose.”™)

. Absent an express right reserved in the deed, where the deed directs that the grant of
property is made for a specific charitable purpose, the language of the deed controls and
the donee is bound by the instrument and may not deviate from the express terms or
stated purpose thereof without receiving court approval therefor under the doctrine of

administrative deviation or cy pres. St. Joseph's Hospital v. Bennett, 22 N.E.2d 305, 308

(N.Y. 1939); See also Blumenthal v. White, 43 Conn. App. 365, 371 (1996) (holding that,
while a gift of land to a city with instructions that the land be used as a public park and
never transferred did not create a trust “in strict sense, it may be so regarded,” that the
city held the land as a “quasi-trustee,” and that the doctrine of administrative deviation

should be applied to permit the city to deviate from the terms of the trust to carry out the

testator's intent).
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10.

It is established in Connecticut that when an express trust exists, its terms must be

enforced. See Rector-St. Michael’s Parish, Inc. v. The Episcopal Church, Connecticut

Diocese, 224 Conn. 797, 804 (1993) and New York Annual Conference of the United

Methodist Church v, Fisher, 182 Conn. 272, 283 (1980) (holding that when an express

trust exists, the analysis of the property rights goes no further because the disposition of
the property is determined by the terms of the express trust even when the trustee or
administrator changes).

It is well settled pursuant to Connecticut law that when it has become impossible or
impracticable to carry out charitable intent or an express charitable purpose in the manner
originally directed, our Courts will preserve the general charitable intent in a manner that

as nearly as possible approximates the intent of the original donor. See Lockwood v.

Killian, 179 Conn. 62 (1979); Duncan v. Higgins, 129 Conn. 136, 140 (1924); Shannon

v. Eno, 120 Conn. 77, 86-87 (1935); Restatement (2d) of Trusts §399 (in instances where

property has been donated to some charitable purpose but, due to changed circumstances,
it has become impossible, impracticable or, illegal to use the property as intended by the
donor, a court of equity will sanction its use in some other way which will, as nearly as
may be, approximate the donor's intent).

This doctrine is applicable to all grants for conservation or preservation, whether by gift
or for consideration. Conn. Gen. Stat. §§ 47-42¢; 52-560; 47-2; Herzog, 243 Conn. at 5-6.
In Connecticut, the courts have held that the application of the equitable Doctrine of
Approximation “arises out of and is limited by the necessities of the particular case, and it
exists only when and in so far as the specific method adopted by the testator for carrying

his general intent into effect can no longer be executed." Newton v. Healy Attorney
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12.

13.

14.

General, 100 Conn, 5, 10-11 (1923), citing Keene v. Eastman, 75 N. H. 191, 72 Atl. 213;

Philadelphia v, Girards Heirs, 45 Pa. 9, 84 Am. Dec. 470; Allen v. Trustees of Nasson

Institute, 107 Me. 120, 77 Atl. 638; 5 Ruling Case Law, 365; In re Weir Hospital (1910)

2 Ch. 124; 14 L. R. A. (N. S.) 59-65.

Charitable trusts “affect the welfare of individuals and of the community, As a
consequence of their public nature our law treats them, whether created by deed or will,
upon a different and broader basis than gifts of a mere private nature. It favors them, and
construes them with the utmost liberality, in order to carry out the charitable purpose of

the donor.” First Congregational Society v. Bridgeport, 99 Conn. 22, 30 (1923).

The Court must ensure in an approximation order that the restricted asset continues to
serve the same class of beneficiaries that intended by the original restrictive grant. See
Conn. Gen, Stat, §§ 45a-514 and 47-2 (assets intended for public, religious or charitable
purpose must continue to be used for the purpose intended and no other purpose);

Ministers and Missionaries Benefit Board v. Meriden Trust and Safe Deposit Co., 139

Conn. 435 (1953); Bridgeport-City Trust Co., Trustee v. Bridgeport Hospital et al., 120

Conn. 27 (1935) (gifts or dedications to a corporation must continue to serve the same
class of beneficiaries intended by the grantors).

The Court finds that by conveying his property to the MLT, subject to conservation
restrictions, it is clear that Mr. Gilbert's manifested a general charitable intent to protect
and conserve the land in perpetuity.

The Court finds that as a result of the encroachment, it has become impractical to

continue the conservation restriction at the location of the garage, the arca being difficult

to restore to its pre-encroachment condition.



15. In light of impracticability due to changed circumstances outlined in the Attorney
General's Memorandum of Law and in the Application for Cy Pres, the Court finds that
amending the conservation restriction while simultaneously releasing a portion of the
restricted property to be added to existing conserved property is consistent with the
purposes of the conservation easement and fulfill the fiduciary MLT's obligation to the
grantor of the easement.

16. The Court further finds that in addition to adding value to the conserved goals of MLT by
connecting the conserved properties, better enabling MLT staff to ensure compliance
with conservation restrictions of both properties, and providing a net addition of land to
the conservation easement, the proposal is consistent with the conservation purposes and
intent of the original restriétion.

ORDER

Based on the foregoing findings of fact and conclusions of law and in accordance with
the equitable principles of approximation (cy pres), it is hereby ORDERED:

The Conservation Restriction is hereby amended by adding a 30 foot wide strip of land
running between Conservation Restriction B and the land owned in fee by the MLT on the west
side of the Property, containing 6,199 square feet, or 0.1423 acres more or less, and, in exchange
for this addition to the Conservation Restriction, the aforementioned 1,709 square foot triangle,
or 0.0392 acres more or less, is hereby removed from Conservation Restriction B, thereby
leaving the garage completely outside of Conservation Restriction B and resulting in a net gain
of conserved land as set forth in the proposed plan entitled "addition to and amendment of
Conservation Easement Deed" contained in Exhibit 6 to the plaintiff’s Cy Pres Application to

Amend Conservation Easement and as envisioned and agreed to by the parties.

10



Judgment in accordance with the foregoing is hereby entered by this Court.

Dated at Waterbury, Connecticut, this day of , 2015.

Judge

11
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DOCKET NO: UWYCV156028894S SUPERIOR COURT
MIDDLEBURY LAND TRUST, LLC JUDICIAL DISTRICT OF WATERBURY
V. AT WATERBURY
GILBERT, KIMBERLY A. Et Al
1/5/2016
ORDER

ORDER REGARDING:
12/09/2015 105.00 PROPOSED ORDER

The foregoing, having been considered by the Court, is hereby:

ORDER: GRANTED

JUDGMENT HAS ENTERED IN ACCORDANCE WITH THE STIPULATED JUDGMENT FILED
BY THE PARTIES.

Short Calendar Results Automated Mailing (SCRAM) Notice was sent on the underlying motion.

422392

Judge: MARK H TAYLOR
Processed by: John Cetta
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AFFIDAVIT OF FACTS
Conn. Gen. Stat, § 47-12a

PROPERTIES AFFECTED:

1) 131 Wadsworth Street, Middletown, CT (MBLU 27// 0100/ /)
2) 155 Wadsworth Street, Middletown, CT ~ (MBLU 27// 0097/ /)

3) Long Lane, Middletown, CT (MBLU 27//0133//)
4) Wadsworth Street, Middletown, CT (MBLU 27// 0096/ /)
5) Wadsworth Street, Middletown, CT (MBLU 27/ / 0099/ /)

RECORD OWNERS:

1) State of Connecticut
2) State of Connecticut
3) City of Middletown
4) City of Middletown
5) City of Middletown

1, Christopher J, Smedick, Esq., being duly sworn, hereby depose and say:
1. I have personal knowledge of the facts stated herein,

2, The aforementioned properties (herein “Properties™) are all encumbered by deed
restrictions requiring that such Properties be used for the benefit of Long Lane School (now
known as the Connecticut Juvenile Training School), as part of the Donation Fund, pursuant to
C.G.S. § 17a-27. Descriptions of the Properties are attached hereto as Exhibit A.

3. Pursuant to Section 29 of Public Act 99-26 (“P.A. 99-26”) the Connecticut
General Assembly authorized the conveyance to the City of Middletown of several parcels of
land located in the City of Middletown, identified as Lots 35, 36 and 40 in Block 29-17 on the

City of Middletown’s Tax Assessor’s Map 27.

4, Lots 35, 36 and 40 are now known as Long Lane, Middletown, CT, (MBLU 27//
0133/ /); Wadsworth Street, Middletown, CT Street (MBLU 27/ / 0096/ /); and Wadsworth,
Street, Middletown, CT (MBLU 27/ / 0099/ /), respectively.

5. The aforementioned three parcels were transferred to the City in 2005, by a Deed
recorded on the land records of the City of Middletown at Volume 1501, Page 988. Such Deed
provided that such parcels were transferred to the City of Middletown for municipal purposes




and directs that if the City does not use such parcels for municipal purposes or does not retain
ownership of any one or more of the parcels, the parcel shall revert to the State of Connecticut.

6. Pursuant to Section 30 of Public Act 99-26, as amended by Public Act 050-279,
Section 19 and Special Act 09-4 (collectively referred to as “S.A. 09-04"), the Connecticut
General Assembly authorized the conveyance to the City of Middletown of two additional
parcels of land located in the City of Middletown, identified as Lots 37 and 41 in Block 29-17 on
the City of Middletown’s Tax Assessor’s Map 27.

7. Lots 37 and 41 are now known as 155 Wadsworth Street, Middletown, CT
(MBLU 27/ / 0097/ /) and 131 Wadsworth Street, Middletown, CT (MBLU 27// 0100/ /),
respectively.

8, Such parcels have not yet been transferred to the City of Middletown, but S.A.
09-04 provides that the parcels shall be transferred to the City for open space, and does not direct
reversion to the State upon failure of that use or transfer of ownership by the City of Middletown

to another entity.

9. On November 9, 2015, George Jepsen, Attorney General of the State of
Connecticut brought a one count Cy Pres complaint against the City of Middletown and the
Connecticut Department of Children and Families in the Judicial District of Middlesex at
Middletown, Docket No.: MMX-CV15-6014440-S. The purpose of the action was to remove the
deed restrictions on the Properties requiring that such Properties be used for the use and benefit
of the Connecticut Juvenile Training School, since such Properties are no longer used or needed

for those purposes.

10.  On February 3, 2016, the Honorable Judge Aurigemma issued an Ordet removing
the deed restrictions on the Properties requiring that they be used for the benefit of the
Connecticut Juvenile Training School (formetly known as Long Lane School). Such Order is

attached hereto as Exhibit B.

[REMAINDER OF PAGE LEFT BLANK INTENTIONALLY]




Dated at Middletown this 8th day of February, 2016.

Subscribed and sworn to, before me, this 8® day of February, 2016, by

hnstipher Swedick . A, J L

m tary\Pﬁlﬁic /
[ y Commission Expire; LASHAUNA JONES

' NOTARY PUBLIC
M‘( GOMWSSION EXPIRES JULY 31, 2018

AR B -
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EXHIBIT A-
Legal Descriptions

131 Wadsworth Street, Middletown, CT ~ (MBLU 27//0100//)

Property Description described below is as was contained in a deed from Margaret B,
Hunderlach to the State of Connecticut, recorded on the land records of the City of
Middletown at Volume 348, Page 583 on August 9, 1966

A certain piece or parcel of land, together with all buildings and improvements thereon,
situated on the southerly side of Wadsworth Street in the Town of Middletown, County
of Middlesex and State of Connecticut, shown and designated as Lots Nos. 1 and 2on a
map entitled, “MAP OF AMY B. HOWARD PROPERTY MIDDLEFIELD ROAD
MIDDLETOWN, CT. NOV. 1923 SCALE 1 IN =20 FT. LOUIS F. QUIRK CIVIL
ENGINEER MIDDLETOWN, Conn.”, which map is on file in the Middletown Town
Clerk’s Office as Map No. 298, to which map reference is hereby made and may be had
for a more particular description and location of said premises, bounded and described as

follows, to wit:

NORTHERLY: by the southerly side of Wadsworth Street 110 feet;

EASTERLY: by land now or formerly of Herbert L. Dow 266 feet;

SOUTHERLY: by land now or formerly of Herbert L. Dow 110 feet;

WESTERLY: by Lot No. 3 as shown on said map 261.2 feet, more or
less.

Being the same premises conveyed to Margaret B. Hunderlach by the following
instruments:

A. Warranty Deed from Amy B. Howard, dated April 20, 1933, and recorded in
the Middletown Land Records, Volume 181, Page 659.

B. Warranty Deed from Amy B. Howard, dated April 8, 1930, and recorded in
the Middletown Land Records, Volume 181, Page 245,

Such parcel is conveyed subject to the condition that the State of Connecticut use such
parcel for the use and benefit of Long Lane School, as a portion of the Donation Fund.

155 Wadsworth Street, Middletown, CT ~ (MBLU 27//0097//)

Property Description described below is as was contained in a deed from Phoebe A.
Wadsworth and Julius Wadsworth, Successor Trustees of the Estate of Clarence S.
Wadsworth to the State of Connecticut, as the Third Piece, recorded on the land records
of the City of Middletown at Volume 284, Page 229 on July 1, 1957:

THIRD PIECE: A certain piece or parcel of land, together with all buildings thereon,
situated in said Middletown and bounded and described as follows: Commencing at the
Northwesterly corner of granted premises, which point is at the intersection of the fence
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line on Wadsworth Street with boundary line between granted premises and the Second
Piece hereinbefore described on the West; continue thence in a Southerly direction along
fence line that forms boundary line between granted premises and the Second Piece on
the West, 251 feet to the Southwesterly corner of granted premises, and which point is
marked by a stone post; continue thence Easterly along division fence separating granted
premises from said Second Piece and land of the Middletown Housing Authority on the
South, 90 feet to a point which is the Southeasterly corner of granted premises and which
point is marked by a stake; continue thence Northerly 256 feet to Wadsworth Street;
continue thence Westerly along Wadsworth Street to point of beginning. Said property is
bounded Northerly by Wadsworth Street, Eastetly by land, now or formetly, of Amy B.
Howard, Southerly by land now of the State of Connecticut; and the Second piece
hereinbefore described, party by each; and Westerly by the Second Piece hereinbefore

described.

Said premises are subject to a condition that no buildings or structures shall be erected on
same, the Easterly wall or any portion of which shall be less than 20 feet from the
Easterly boundary of same.

Being the same premises described in a Warranty Deed dated February 2, 1928 from Leo
B. Santangelo to Clarence S. Wadsworth and recorded in Volume 174, Page 482 of the
Middletown Land Records, and being the Third Piece described in Certificate of Devise
dated September 22, 1943 and recorded in Volume 206, Page 26 of the Middletown Land

Records,

Said premises are also subject to a condition that the premises be used for the use and
benefit of Long Lane School as a part of the Donation Fund.

Long Lane, Middletown, CT (MBLU 27//0133//)

Property Description described below is as was contained in a deed from the State of
Connecticut to the City of Middletown, recorded on the land records of the City of
Middletown at Volume 1501, Page 910 on June 21, 2005:

A certain piece or parcel of land depicted on a map entitled: “LOT 35 STATE OF
CONNECTICUT DEPARTMENT OF PUBLIC WORKS DRAWING TITLE:
PROPERTY BOUNDARY & GENERAL LOCATION SURVEY OF LONG LANE &
WADSWORTH STREET PROPERTIES, DRAWINGS PREPARED BY: PURCELL
ASSOCIATES 90 NATIONAL DRIVE GLASTONBURY, CT 06033 PROJECT
NAME: MIDDLETOWN PROPERTY TRANSFERS PREPARED FOR
CONNECTICUT JUVENILE TRAINING SCHOOL PROJECT NO. BI-M-203-ACM
DATE: JUL *02 SCALE: 1” =20 DRAWN BY: ADT APPROVED BY: ADT
DRAWING NO. 1 of 4,” which land is depicted on said map as Lot 35. Said map has
been recorded on the Middletown Land Records. Such parcel is more particularly

described as follows:
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Starting at a concrete monument in the northerly property line of land N/F of the City of
Middletown, depicted on said map as Lot 21, said monument is two hundred sixty-two
and five tenths (262.50) feet easterly of the casterly street line of Long Lane, thence by
the following courses and distances:

S 89°49°06”W along land N/F of the City of Middletown, depicted on said map as Lots
21,22, and 23, a distance of two hundred sixty-two and five tenths (262.50) feet to the
easterly street line of said Long Lane, said point being the southwesterly corner of the
herein described parcel;

N 00°05°54”W along the street line of said Long Lane a distance of one hundred fifty-one
and nine hundredths (151.09) feet to a point at the southeasterly corner of land N/F of the
State of Connecticut, depicted on said map as Lot 36;

N 83°33°07”E along said Lot 36 a distance of two hundred sixty-three and twenty-one
hundredths (263.21) feet to a point at the northeasterly corner of the herein desctibed
parcel, said point also being the southeasterly corner of said Lot 36 and along the
westerly line of other land N/F of the State of Connecticut, depicted on said map as Lot 5;

S 00°23°13”E along said Lot 5 a distance of one hundred seventy-nine and eighty-two
hundredths (179.82) feet to the monument at the point and place of beginning.

Such parcel contains an area of 43,364 sq. ft. or 0.995 acres. Such parcel is conveyed
subject to the condition that the City of Middletown shall only use such parcel for
municipal purposes. If the City of Middletown fails to use the Parcel for municipal
purposes, ot if the City of Middletown fails to retain fee simple ownership of the Parcel,
fee simple title to the Parcel shall automatically revert to the State of Connecticut and this
deed shall automatically become null and void.

Wadsworth Street, Middletown, CT (MBLU 27// 0096/ /)

Property Description described below is as was contained in a deed from the State of
Connecticut to the City of Middletown, recorded on the land records of the City of
Middletown at Volume 1501, Page 910 on June 21, 2005:

A certain piece or parcel of land depicted on a map entitled: “LOTS 36&37 STATE OF
CONNECTICUT DEPARTMENT OF PUBLIC WORKS DRAWING TITLE:
PROPERTY BOUNDARY & GENERAL LOCATION SURVEY OF LONG LANE &
WADSWORTH STREET PROPERTIES, DRAWINGS PREPARED BY: PURCELL
ASSOCIATES 90 NATIONAL DRIVE GLASTONBURY, CT 06033 PROJECT
NAME: MIDDLETOWN PROPERTY TRANSFERS PREPARED FOR
CONNECTICUT JUVENILE TRAINING SCHOOL PROJECT NO. BI-M-209-ACM
DATE: JUL 02 SCALE: 17 =20’ DRAWN BY: ADT APPROVED BY: ADT
DRAWING NO. 2 of 4,” which land is depicted on said map as Lot 36, Said map has
been recorded on the Middletown Land Records. Such parcel is more particularly

described as follows:




5)

Beginning at a concrete monument at the northeast corner of an easterly projection of the
herein described parcel, said monument being at the intersection of the southerly
boundary line of land N/F of the State of Connecticut, depicted on said map as Lot 37,
and the westerly boundary line of other land N/F of the State of Connecticut, depicted on
said map as Lot 5, thence by the following courses and distances:

S 00°23°13”E along said Lot 5 a distance of sixty-seven and eighty-nine hundredths
(67.89) feet to a point at the northeast corner of the First Parcel, depicted on said map as

Lot 35;

S83°33°07”W along the First Parcel a distance of two hundred sixty-three and twenty-one
hundredths (263.21) feet to a point on the easterly street line of Long Lane, said point
being the southwest corner of the herein described parcel and the northwestetly corner of
the First Parcel;

N 00°05°54”W a distance of three hundred twelve and thirty-two hundredths (312.32)
feet to a point at the intersection of the easterly street line of said Long Lane and the
southerly street line of Wadsworth Street, said point also being the northwest corner of

the herein described parcel;

N81°03°24”E along the southerly street line of said Wadsworth Street a distance of one
hundred eighty-nine and fifty-eight hundredths (189.58) feet to a point at the
northwesterly corner of said Lot 37;

S01°52°00”E along said Lot 37 a distance of two hundred fifty and seven tenths (250.70)
feet to a three-foot tall brownstone marker, said point being the southwest corner of said

Lot 37,

N84°37°45”E along said Lot 37 a distance of sixty-six and forty-seven hundredths (66.47)
feet to the monument at the point and place of beginning.

Such parcel contains an area of 65,340 sq. fi. or 1.500 acres, Such parcel is conveyed
subject to the condition that the City of Middletown shall only use said Parcel for
municipal purposes. If the City of Middletown fails to use the Parcel for municipal
purposes, or if the City of Middletown fails to retain fee simple ownership of the Parcel,
fee simple title to the Parcel shall automatically revert to the State of Connecticut and this
deed shall automatically become null and void.

Wadsworth Street, Middletown, CT (MBLU 27//0099/ /)

Property Description described below is as was contained in a deed from the State of
Connecticut to the City of Middletown, recorded on the land records of the City of
Middletown at Volume 1501, Page 910 on June 21, 2005

A certain piece or parcel of land depicted on a map entitled: “LOTS 40&41 STATE OF
CONNECTICUT DEPARTMENT OF PUBLIC WORKS DRAWING TITLE:




PROPERTY BOUNDARY & GENERAL LOCATION SURVEY OF LONG LANE &
WADSWORTH STREET PROPERTIES, DRAWINGS PREPARED BY: PURCELL
ASSOCIATES 90 NATIONAL DRIVE GLASTONBURY, CT 06033 PROJECT
NAME: MIDDLETOWN PROPERTY TRANSFERS PREPARED FOR
CONNECTICUT JUVENILE TRAINING SCHOOL PROJECT NO. BI-M-209-ACM
DATE: JUL 02 SCALE: 17 =20 DRAWN BY: ADT APPROVED BY: ADT
DRAWING NO. 3 of 4,” which land is depicted on said map as Lot 40, Said map has
been recorded on the Middletown Land Records. Such parcel is more particularly
described as follows:

Beginning at a concrete monument which marks the southwesterly corner of the herein
described parcel, said point also being the southeasterly corner of land N/F of John F.
Hunderlach and a point in other land N/F of the State of Connecticut, thence by the
following courses and distances:

N01°00°44”W along land of said Hunderlach a distance of two hundred sixty-two and
fifty~three hundredths (262.53) feet to a point the southerly street line of Wadsworth
Street, said point being the northwesterly corner of the herein described parcel and the
northeasterly corner of land of said Hunderlach;

N81°03’24”E along the southerly street line of said Wadsworth Street a distance of fifty-
two and twenty-eight hundredths (52.28) feet to a point at the northeasterly corner of the
herein described parcel and the northwesterly corner of other land N/F of the State of
Connecticut depicted as Lot 41 on said map;

$12°55°30”W along a portion of said Lot 41 a distance of forty and twenty-five
hundredths (40.25) feet to an angle point;

$08°30°50”E continuing along a portion of said Lot 41 a distance of ninety-six and
twenty-five hundredths (96,25) feet to an angle point in the westetly boundary line of
said Lot 41,

S07°15°43”E continuing along said Lot 41 a distance of one hundred twenty-eight and
twenty-nine hundredths (128.29) feet to a point at the southeasterly corner of the herein

described parcel;

S 82°33°34”W along said land N/F of the State of Connecticut a distance of sixty-nine
and six hundredths (69.06) fect to the monument at the point and place of beginning.

Such parcel contains an area of 14,389 sq. ft. or 0.330 acres. Such parcel is conveyed
subject to the condition that the City of Middletown shall only use said Parcel for
municipal purposes. If the City of Middletown fails to use the Parcel for municipal
purposes, or if the City of Middletown fails to retain fee simple ownership of the Parcel,
fee simple title to the Parcel shall automatically revert to the State of Connecticut and this
deed shall automatically become null and void.
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DOCKET No. MMX-CV-15-6014440-S

GEORGE JEPSEN, ATTORNEY : SUPERIOR COURT
GENERAL :
: JUDICIAL DISTRICT OF
Plaintiff : MIDDLESEX
V.

CONNECTICUT DEPARTMENT OF
CHILDREN AND FAMILIES, and
THE CITY OF MIDDLETOWN :
Defendant : January 29, 2016

JUDGMENT AND ORDER
RE: LONG LANE SCHOOL PROPERTIES

George Jepsen, Attorney General for the State of Connecticut, brought this action, with
consent of the defendants, seeking application of the equitable doctrine of ¢y pres to release
restrictions from land held by the State of Connecticut as part of the Donation Fund for the use
and benefit of Long Lane School (now known as the Connecticut Juvenile Training School)
conveyed, or to be conveyed, to the City of Middletown by the State of Connecticut as patt of the
Donation Fund for the use and benefit of Long Lane School. The matter was heard by the Court

on January 29, 2016 and the Court finds as follows:

FINDINGS
Premised upon evidence submitted, the Court finds that the allegations of the Complaint

are frue, to wit:




1. Pursuant to Conn. Gen. Stat, § 17a-27, the Connecticut Department of Children and
. Families ("DCF") has responsibility on behalf of the State for the Donation Fund and
the two parcels of land subject to this action.

2. The City of Middletown is the grantee, or proposed grantee, of the five parcels of land
that are subject to this action.

3 Pursuant to Section 29 of Public Act 99-26 ("P.A. 99-26"), the Connecticut General
Assembly authorized the conveyance to the City of Middletown of four parcels of land
located in the City of Middletown, identified as Lots 35, 36, 40 and 43 in Block 29-17
on the City of Middletown Tax Assessor's Map 27. The four parcels were transferred
to the City in 2005, by Deed recorded at Vol. 1501, Page 988 of the land records for
the City of Middletown. Pursuant to P.A. 99-26, Section 29(b), the Deed provides that
those parcels are transferred to the City for "municipal purposes” and directs that if the
City does not use the parcels for municipal purposes or does not retain ownership of
any one or more of the parcels, "the parcel shall revert to the state of Connecticut.”

4. Pursuant to Section 30 of Public Act 99-26, as amended by Public Act 05-279, section
19 and Special Act 09-4, section 4 (hereinafter collectively referred to as "S.A. 09-4"),
the Connecticut General Assembly authorized the conveyance to the City of
Middletown of two additional parcels of land located in the City of Middletown,
identified as Lots 37 and 41 in Block 29-17 on the City of Middletown Tax Assessor's
Map 27. Those two parcels have not yet been transfetred to the City. Special Act 09-
4 provides that the parcels shall be transferred to the City for "open space," but does

not direct reversion to the State upon failure of that use or transfer of ownership by the

City.




5, The single Trustees' Deed by which the State holds or held title to Lots 35 and 36
(subject to Section 29 of P.A, 99-26) and Lot 37 (subject to Section S.A. 09-4) is
recorded in the land records for the City of Middletown at Vol. 284, Page 229. Said
Trustees' Deed, dated January 26, 1957, impresses the three parcels with charitable
restrictions that require the State to use the land forever for the use and benefit of the
Long Lane School. Specifically, the grantor conveyed the land to:

. the STATE OF CONNECTICUT through LONG LANE SCHOOL for the

use and benefit of Long Land School as a part of the Donation Fund . . . for

the use and benefit of Long Lane School as a part of the Donation Fund . . .

TO HAVE AND TO HOLD the above granted and bargained premises, with

the appurtenances thereof, unto it, the said grantee, its successors and assigns

forever to them and their own proper use and benefit forever.
The "First Piece" described in said Trustees' Deed cotresponds to Lot 35; the "Second
Piece" corresponds to Lot 36; the "Third Piece" corresponds to Lot 37.

6. The single Warranty Deed by which the State holds or held title to Lot 40 (subject to
Section 29 of P.A. 99-26) and Lot 41 (subject to Section S.A. 09-4) is recorded in the
land records for the City of Middletown at Volume 348, Pate 583. Said Warranty
Deed, dated August 8, 1966, impresses the entirety of the land identified on the Tax
Assessor's Map as two parcels, Lots 40 and 41, with charitable restrictions that require

the State to use the land forever for the use and benefit of the Long Lane School.

Specifically, the grantor conveyed the land to:

... the STATE OF CONNECTICUT FOR THE USE AND BENEFIT OF
LONG LANE SCHOOL AS A PORTION OF THE DONATION FUND. ..

To Have and to Hold the above granted and bargained premises, with the
appurtenances thereof, unto it the said grantee, its successors and assigns
forever, to its and their own property use and behoof.

7. Public Act 99-26 changed the name of the Long Lane School to the Connecticut

Juvenile Training School.




8.

10.

11.

The Long Lane School came into ownership and control of the State of Connecticut in
1921. Pursuant to Public Act 21-402, the Connecticut General Assembly authorized
application to the Superior Court for a decree allowing the transfer of The Connecticut
Industrial School for Gitls to the State. The same Public Act 21-402 changed the
name of the school to Long Lane Farm and provided that the school would be operated
by a board of directors appointed by the Governor, Upon best evidence available, it
appears that sometime prior between 1944 and 1957, the State changed the name of
the institution from Long Lane Farm to Long Lane School.

Upon best evidence available, it appears that The Connecticut Industrial School for
Girls was incorporated by act of the Connecticut General Assembly in 1868 as a non-
governmental, charitable institution for homeless gitls, It may have received
appropriations from the State to assist with suppott, but it appears that the institution
was encoutaged to solicit private subscriptions to support its operations.

The Connecticut Juvenile Training School is no longer operated by a board of trustees.
Pursuant to Conn. Gen. Stat. § 17a-3a et seq., the institution is operated by The
Connecticut Department of Children and Families in accordance with the referenced
statutory provisions.

The Donation Fund referred to in the Trustees' Deed and the Warranty Deed, based
upon best evidence available, appears to have originated as a charitable trust fund held
by The Connecticut Industrial School for Girls before and at the time the School was
transferred to the State in 1921. The Attorney General identified the first reference to
the Donation Fund in legislative history in Public Act 23-38, which directs that the

board of directors of the Long Lane Farm:




to invest the donation fund held by said institution, in accordance with the
provisions of the general statutes relating to the investment of trust funds, and
for such purpose they may accept, execute and deliver transfers and
conveyances of real and personal property in the name of the state, for the use
and benefit of Long Lane Farm,

12. The same directives for the Donation Fund set forth in Public Act 23-38 are preserved
in current statutory language at Conn. Gen, Stat. § 17a-27 titled "Investment and use of
the Connecticut Juvenile School donation fund," which, at subsection (a), directs that

The Commissioner of Children and Families after consultation with the Council on

Children and Families is authorized to:

to invest the donation fund of the Connecticut Juvenile Training School held
by said institution in accordance with the provisions of the statutes relating to
the investment of trust funds, and for such purpose they may accept, execute
and deliver transfers and conveyances of real and personal property in the
name of the state, for the use and benefit of the Connecticut Juvenile Training

School.

13. Connecticut's Statute of Charitable Trusts, Conn. Gen. Stat. § 45a-514, directs that:

Any charitable trust or use created in writing or by deed by any resident of the
state, or any public and charitable trust or use for aiding and assisting any
person or persons to be selected by the trustees of such trust or use to acquire
education, shall forever remain to the uses and purposes to which it has been
granted according to the true intent and meaning of the grantor and to no other

use.

14. Connecticut's Statute of Charitable Uses, Conn. Gen. Stat, § 47-2, correspondingly

directs that:

All estates granted for the maintenance of the ministry of the gospel, or of
schools of learning, or for the relief of the poor, or for the preservation, care
and maintenance of any cemetery, cemetery lot or monuments thereon, or for
any other public and charitable use, shall forever remain to the uses to which
they were granted, according to the true intent and meaning of the grantor, and
to no other use whatever.

15. The language of the Trustees' Deed and the Warranty Deed each expressly establishes

a charitable use restriction for the use and benefit of the Long Lane School that is




16.

17.

subject to Connecticut's Statute of Charitable Uses, Conn, Gen. Stat. § 47-2. Pursuant
to that express language, all five parcels are impressed with the charitable purposes of
the Long Lane School in perpetuity pursuant to Conn, Gen, Stat. § 47-2. See Rector-

St. Michael’s Parish, Inc. v. The Episcopal Church, Connecticut Diocese, 224 Conn.

797, 804 (1993) and New York Annual Conference of the United Methodist Church v.

Fisher, 182 Conn, 272, 283 (1980) (holding that when an express trust exists, the
analysis of the property rights goes no further because the disposition of the property
is determined by the terms of the express trust even when the trustee or administrator

changes).

The State has acknowledged consistently that it holds the Donation Fund as a trust
fund of the institution now known as the Connecticut Juvenile Training School, for the
use and benefit of said institution, beginning at the first statutory reference (P.A. 23~
38) and continuing through today (Conn. Gen, Stat. § 17a-27). As a trust fund of and
for said public institution, dedicated to the charitable purposes of the institution, the
Donation Fund is subject to Connecticut's Statute of Charitable Trusts, Conn. Gen,
Stat. § 45a-514 and Statute of Charitable Uses, Conn, Gen. Stat. § 47-2.

The State holds or held all assets held as part of the Donation Fund, including the five
parcels of land at issue in this action, subject to Conn. Gen. Stat. §§ 45a-514 and 47-2

exclusively and forever for the use and benefit of the institution now identified as the

Connecticut Juvenile Training Center, See Yale v. Blumenthal, 225 Conn. 32, (1993);

Ministers and Missionaries Benefit Board v. Meriden Trust and Safe Deposit Co., 139

Conn. 435 (1953); Healy v. Loomis, 102 Conn. 40 (1925) (Property dedicated to the

purposes of a charitable institution must be used for those purposes in perpetuity.)




18. The express laniguage of the Trustees' Deed and the Warranty Deed directs that the
respective parcels are dedicated for the use and benefit of Long Lane School forever as
a portion of the Donation Fund. Pursuant to Connecticut's Statute -of Charitable Trusts,
Conn. Gen, Stat. § 45a-514 and Statute of Charitable Uses, Conn. Gen. Stat. § 47-2,
that restricted use runs with the land in perpetuity, regardless of whether the City of
Middletown or the State, or any other entity, holds title to the land. See Rector-St.

Michael’s Parish. Inc. v. The Episcopal Church, Connecticut Diocese, 224 Conn. 797,

804 (1993) and New York Annual Conference of the United Methodist Church v.

Fisher, 182 Conn. 272, 283 (1980) (holding that when an express rust exists, the
analysis of the property rights goes no further because the disposition of the property
is determined by the terms of the express irust even when the trustee or administrator

or title holder changes).

19. The State and the City of Middletown are without power to alter the restricted

purposes with which the two parcels of land are impressed. See Hartford v. Larrabee

Fund. 161 Conn. 312 (1971); Bridgeport Public Library v. Burroughs Home, 85 Conn.

309 (1912); Second Ecclesiastical Society v. Attorney General, 133 Conn. 89, 93-94

(1946); Norwalk St. Railway Appeal, 69 Conn. 576 (1897) (Courts have exclusive

jurisdiction fo consider, under the equitable doctrine of cy pres, whether a change in
circumstances unanticipated by the grantor has made it impossible, impracticable or

illegal to continue to use property for the charitable purposes intended.)

20. The five parcels of land subject to the Trustees' Deed and the Warranty Deed are no
longer used or needed for the purposes of Long Lane School (now known as the

Connecticut Juvenile Training School). Standards and legal requirements for




21.

governmental intervention and supervision of indigent youth and youth with
behavioral or learning difficulties have changed dramatically since 1957 and 1966,
respectively, when the land conveyed by these Deeds was dedicated to the purposes of
the Long Lane School. As a result of those changes and cortesponding changes in the
operations of the Connecticut Juvenile Training School, it has become impossible and
impracticable to use the land for the purposes of the Donation Fund, for the use and
benefit of the School. See DCF Affidavit at Exhibit A, paragraphs 5 and 6; see also

Lockwoodv. Killian, 179 Conn. 62 (1979); Ministers & Missionaries Ben. Bd. v.

Meriden Trust & Safe Deposit Co., 139 Conn. 435 (1953), Seymour v. Attorney

General, 124 Conn. 490, 498-499 (1928); Newton v. Healey, 100 Conn. 5, 10-11

(1923). (equitable doctrine of approximation or ¢y pres applies in instances where
property is dedicated to some charitable purpose but, due to changed circumstances, it
has become impossible, impracticable or, illegal fo follow the particular method he
directed, and courts will then sanction its use in some other way which will, as nearly

as may be, approximate the donor's general intent. )

The State has inadequate resources to remediate and maintain the properties, and it
would be a waste of public resources for the State to continue to own and maintain
properties that can no longer be used for their designated charitable purpose.
Structures on the properties had or have fallen into disrepair and are attracting vagrants

and vandalism that is nuisance for the City and for neighboring privately owned

properties,




22.

23.

24.

The City of Middletown is willing to accept, or has accepted, title to the properties and
is willing to remediate them for municipal purposes or open space as provided inP.A.

99-26 and S.A, 09-4,

Application of the equitable doctrine of cy pres to remove the restrictions requiring use
of the five parcels subject to the Trustees' Deed and the Warranty Deed for the use and
benefit of the Long Lane School as part of the Donation Fund, and to direct that
consideration paid for the parcels, as agreed upon by the State and the City of
Middletown, should be deposited into the Donation Fund for the use and benefit of the
Connecticut Juvenile Training School, will as nearly as possible approximate the

charitable purpose intended by the language of the Trustees' Deed and the Warranty

Deed.

The defendants Connecticut Department of Children and Families and the City of

Middletown have standing as to this matter and each has consented to the cy pres relief

requested.




ORDER

WHEREFORE, the Court, having found that the equitable doctrine of cy pres applies,

orders as follows:

1. Due to changed circumstances unanticipated by the grantors of the Trustees' Deed
and the Warranty Deed for parcels of land identified as Lots 35, 36, 37, and 40 and
41 in Block 29-17 on the City of Middletown Tax Assessor's Map 27, it has become
impossible and impracticable to continue to use the properties for the use and benefit
of the Long Lane School (now known as the Connecticut Juvenile Training School)

as part of the Donation Fund identified at Section 17a-27 of the Connecticut General

Statutes.

2. The parcels identified as Lots 35, 36, 37, and 40 and 41 in Block 29-17 on the City of
Middletown Tax Assessor's Map 27 are hereafter free of restrictions for the use and

benefit of the Long Lane School (now known as the Connecticut Juvenile Training
School).
3. The parcels identified as Lots 35, 36 and 40 in Block 29-17 on the City of

Middletown Tax Assessor's Map 27 are to be used by the City of Middletown for

municipal purposes in accordance with P, A, 99-26.

4. The parcels identified as Lots 37 and 41 in Block 29-17 on the City of Middletown
Tax Assessor's Map 27 are to be used by the City of Middletown for open space in

accordance with S.A. 09-4, Section 4.

5. The proceeds paid by the City of Middletown to the State should be added to the

Donation Fund and invested and used in accordance with the language expressed in




Conn. Gen. Stat. § 17a-27 for the benefit of the Connecticut Juvenile Training

School.
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LAW

C.G.S. § 47-2 Charitable uses

All estates granted for the maintenance of the ministry of the gospel, or of schools of learning, or
for the relief of the poor, or for the preservation, care and maintenance of any cemetery,
cemetery lot or monuments thereon, or for any other public and charitable use, shall forever
remain to the uses to which they were granted, according to the true intent and meaning of the
grantor, and to no other use whatever.

C.G.S. § 47-42 a Conservation Restriction and Preservation Restriction- Definitions

(a) “Conservation restriction” means a limitation, whether or not stated in the form
of a restriction, easement, covenant or condition, in any deed, will or other
instrument executed by or on behalf of the owner of the land described therein,
including, but not limited to, the state or any political subdivision of the state, or in
any order of taking such land whose purpose is to retain land or water areas
predominantly in their natural, scenic or open condition or in agricultural, farming,
forest or open space use.

(b) “Preservation restriction” means a limitation, whether or not stated in the form of
a restriction, easement, covenant or condition, in any deed, will or other instrument
executed by or on behalf of the owner of land, including, but not limited to, the state
or any political subdivision of the state, or in any order of taking of such land whose
purpose is to preserve historically significant structures or sites.

C.G.S. § 45a-514 Charitable trusts

Any charitable trust or use created in writing or by deed by any resident of the state, or any
public and charitable trust or use for aiding and assisting any person or persons to be selected by
the trustees of such trust or use to acquire education, shall forever remain to the uses and
purposes to which it has been granted according to the true intent and meaning of the grantor and

to no other use.

C.G.S. § 47-42b. Enforcement of conservation and preservation restrictions held by
governmental body or charitable corporation

No conservation restriction held by any governmental body or by a charitable corporation or trust
whose purposes include conservation of land or water areas and no preservation restriction held
by any governmental body or by a charitable corporation or trust whose purposes include
preservation of buildings or sites of historical significance shall be unenforceable on account of
lack of privity of estate or contract or lack of benefit to particular land or on account of the
benefit being assignable or being assigned to any other governmental body or to any charitable
corporation or trust with like purposes.



C.G.S. § 47-42¢. Acquisition of restrictions. Enforcement by Attorney General

Such conservation and preservation restrictions are interests in land and may be acquired by any
governmental body or any charitable corporation or trust which has the power to acquire interests
in land in the same manner as it may acquire other interests in land. Such restrictions may be
enforced by injunction or proceedings in equity. The Attorney General may bring an action in the
Superior Court to enforce the public interest in such restrictions.

C.G.S. § 52-560a. Damages for encroachment on state, municipal or nonprofit land
conservation organization open space land. Attorney General enforcement. Civil action

(a) As used in this section, “open space land” includes, but is not limited to, any park, forest,
wildlife management area, refuge, preserve, sanctuary, green or wildlife area owned by the state,
a political subdivision of the state or a nonprofit land conservation organization and “encroach”
means to conduct an activity that causes damage or alteration to the land or vegetation or other
features thereon, including, but not limited to, erecting buildings or other structures, constructing
roads, driveways or trails, destroying or moving stone walls, cutting trees or other vegetation,
removing boundary markers, installing lawns or utilities, or using, storing, or depositing
vehicles, materials or debris.

(b) No person may encroach or cause another person to encroach on open space land or on any
land for which the state, a political subdivision of the state or a nonprofit land conservation
organization holds a conservation easement interest, without the permission of the owner of such
open space land or holder of such conservation easement or without other legal authorization.

(c) Any owner of open space land or holder of a conservation easement subject to the provisions
of subsection (b) of this section or the Attorney General may bring an action in the superior court
for the judicial district where the land is located against any person who violates the provisions
of said subsection with respect to such owner's land or land subject to such conservation
easement. The court shall order any person who violates the provisions of subsection (b) of this
section to restore the land to its condition as it existed prior to such violation or shall award the
landowner the costs of such restoration, including reasonable management costs necessary to
achieve such restoration. In addition, the court may award reasonable attorney's fees and costs
and such injunctive or equitable relief as the court deems appropriate.

(d) In addition to any damages and relief ordered pursuant to subsection (c) of this section, the
court may award damages of up to five times the cost of restoration or statutory damages of up to
five thousand dollars. In determining the amount of the award, the court shall consider the
willfulness of the violation, the extent of damage done to natural resources, if any, the appraised
value of any trees or shrubs cut, damaged, or carried away as determined in accordance with the
latest revision of The Guide for Plant Appraisal, as published by the International Society of
Arboriculture, Urbana, Illinois, or a succeeding publisher, any economic gain realized by the
violator and any other relevant factors.



